	[image: image1.jpg]W .SIERRA
% WIRELESS"




	



TRILATERAL NON DISCLOSURE AGREEMENT

This Agreement (“Agreement”) dated the       day of      , 20      (“Effective Date”), between:
	1
	COMPANY

	Full Legal Name
	     
	Company Contact
	     

	Jurisdiction of Incorporation
	     
	Title
	     

	Principal Business Address
	     
	Telephone
	     

	E-Mail
	     
	Fax
	     

	2
	PREMIER WIRELESS

	Full Legal Name
	Premier Wireless Solutions, Inc.
	Premier Wireless Contact
	Vince Giacomini

	Jurisdiction of Incorporation
	California
	Title
	

	Principal Business Address
	Suite 111 – 1235 Pear Avenue, Mountain View, CA, USA, 94043
	Telephone
	650-230-2000

	E-Mail
	vince@pws.bz
	Fax
	650-230-1301

	3
	SIERRA WIRELESS

	Full Legal Name
	Sierra Wireless, Inc.
	Sierra Wireless Contact
	Fernando Morales

	Jurisdiction of Incorporation
	Canada
	Title
	Sales Director

	Principal Business Address
	13811 Wireless Way, Richmond, BC, Canada, V6V 3A4
	Telephone
	1 919-267-4931

	E-Mail
	fmorales@sierrawireless.com
	Fax
	

	Company, Premier Wireless and Sierra Wireless wish to have confidential discussions and exchange confidential information.  In order to facilitate those confidential discussions and to ensure that the confidential information they exchange remains confidential, each of the parties agrees to the provisions set out on the following pages and acknowledges receipt of a copy of this Agreement.

This Agreement may be executed by the parties in separate counterparts, each of which when so executed shall be deemed to be an original and all of which taken together shall constitute the same agreement. This Agreement may be executed or delivered by facsimile or email (pdf).

	COMPANY
	PREMIER WIRELESS SOLUTIONS, INC.
	SIERRA WIRELESS, INC.,
on behalf of itself and its Affiliates

	Authorized Signatory:
	
	Authorized Signatory:
	
	Authorized Signatory:
	

	Name  
	
	Name  
	Tom Gricius
	Name  
	Fernando Morales

	Title
	
	Title
	Vice President
	Title
	Sales Director


WHEREAS Company, Premier Wireless and Sierra Wireless (each a “Party” and collectively, the “Parties”) wish to use the Confidential Information (as defined below) solely for the purpose of evaluating a possible business relationship (“Purpose”).
and whereas for this Purpose, the Parties are conveying to each other proprietary corporate information which must be protected and kept confidential.

THEREFORE, the Parties have agreed as follows:

1. Definitions

“Affiliate” means any legal entity(ies) which is directly or indirectly Controlled by or under common Control with a Party or Controls a Party to this Agreement.
“Agreement” means this Trilateral Non Disclosure Agreement.

“Control, Controls or Controlled” mean owning or controlling directly or indirectly more than 50% of shares, partnership interests, membership shares, ownership interests or voting rights of such controlling or controlled entity.

“Discloser” means the Party disclosing Confidential Information.
“Recipient” means the Party receiving Confidential Information.

“Confidential Information” means, without limitation, any and all information, data, ideas, discoveries, inventions, specifications, formulae, programs, plans, drawings models, requirements, standards, presentations, analysis, compilations of a technical, economic, financial or business nature disclosed in written, tangible, oral, visual, magnetic, electronic, or any intangible form. Confidential Information may not be marked as such and shall still be considered Confidential Information so long as it is identified or designated as confidential at the time of disclosure (or like designation), or is disclosed in circumstances of confidence, or would be understood by the Parties exercising reasonable business judgment to be confidential, including information viewed or learned by a Party during a visit to the other Party's facilities.

2. Use and Protection of Confidential Information

The Parties acknowledge that the Confidential Information:
(a) is disclosed by Discloser to Recipient at Discloser’s sole discretion;

(b) is the exclusive property of Discloser;

(c) shall be held in trust by Recipient;

(d) shall not be reviewed, least of all used, by Recipient for any purpose other than the Purpose and as strictly necessary for the Purpose;

(e) shall be kept confidential by Recipient by taking measures at least equal to those applied or applicable to its own Confidential Information but no less than a reasonably high degree of care;

(f) shall not be disclosed directly or indirectly to any third person or third party, and shall not be used, leased, sold or otherwise disposed of for the benefit of any person or Party other than Discloser;

(g) shall not be reverse assembled, reverse compiled, or otherwise reverse engineered, in whole or in part, particularly when samples (in hard or soft form) are comprised in the Confidential information;

(h) may be disclosed to Recipient’s employees, directors, officers, contractors, agents, and professional &/or legal advisors (collectively, “Representatives”) or Representatives of its Affiliates with a need-to-know such Confidential Information (limited only to that portion of the Confidential Information that is necessary) for the Purpose and provided they are bound by a written agreement containing confidentiality obligations at least equivalent to this Agreement; and
(i) may only be copied and/or reproduced as strictly necessary for the Purpose and always containing a reference to Discloser’s ownership rights and copyright, and the confidential nature thereof.
In addition, Recipient shall not disclose to any third persons or third parties the fact that discussions are taking place concerning the Purpose or any terms, conditions or other facts with respect to the Purpose including the status thereof.

Recipient commits to cease use of all Confidential Information and promptly return all Confidential Information received from Discloser (as well as any and all information in whatever form generated on the basis or by making use of or reflecting the Confidential Information) or destroy &/or erase (and certify in writing by an officer) any and all copies it may have made thereof, save and except one for archival purposes, within thirty (30) days of (i) the written request of Discloser, or (ii) termination or expiration of this Agreement.

3. Period of Confidentiality – Term and Termination

This Agreement is entered into as of the Effective Date and shall terminate on the earlier of (i) three (3) years from the Effective Date; and (ii) the date on which this Agreement is terminated by any Party giving thirty (30) days written notice of termination to the other Parties. However, the obligations under section 2 and the provisions of section 5 and 6 shall survive the termination of this Agreement for two (2) years thereafter.
4. Exceptions

The obligation of confidentiality shall not apply to any information that:

(a) is or becomes generally available to the public or is in the public domain other than as a result of a breach of this Agreement; or

(b) was known by Recipient prior to its disclosure by Discloser as proven by its written records; or

(c) becomes available to Recipient on a non-confidential basis from a source other than Discloser provided such source is not knowingly bound by a confidentiality agreement with Discloser; or

(d) is developed independently by Recipient without access to Discloser’s Confidential Information, as evidenced by appropriate written documentation; or

(e) is or becomes available to Recipient by casual observance or analysis of products in the market; or

(f) is required to be disclosed pursuant to judicial order, lawful requirement of an administrative or governmental agency or by operation of law, but then only to the extent so ordered; in such case, Recipient shall use its best efforts to advise Discloser at the earliest possible time prior to or immediately after disclosure in order to give Discloser sufficient time to respond to such order or to seek protective order or any other appropriate remedy. On such disclosure, Recipient shall use its best efforts to obtain confidential treatment of the Confidential Information.

If only a portion of any Confidential Information falls within one or more of the foregoing exceptions, the remainder shall however continue to be subject to the prohibitions and restrictions set out in this Agreement.

5. Relevance - Ownership – No License

Each Discloser warrants that it has the right to disclose the Confidential Information.  Although Discloser shall endeavour to include in the Confidential Information data known to it which it believes to be relevant for the Purpose, Discloser makes no representation, warranty, assurance, guarantee or inducement of any kind and, in particular with respect to (i) the accuracy or completeness of the Confidential Information or (ii) the fitness for any particular purpose or any use or (iii) the non infringement of any intellectual property rights, or other rights of third persons or (iv) the intention to purchase or market products or services or to enter into any other business arrangement. Confidential Information is provided “as is”.
Confidential Information is and shall remain the exclusive property of Discloser. Recipient acquires no intellectual property rights from Discloser under this Agreement and no right or license to any trademark, patent, copyright, mask work protection right either expressly or by implication by this Agreement or any disclosure hereunder, including, but not limited to, any right to make, use or sell any product embodying any information.  Discloser retains all rights in the Confidential Information.

6. Governing Law
This Agreement shall be construed according to the substantive laws of the State of New York, without regard to its conflict of law provisions.
Each Recipient understands and acknowledges that any disclosure or misappropriation of any of the Confidential Information in violation of this Agreement will cause Discloser irreparable harm, the amount of which may be difficult to ascertain and therefore not be fully remedied by monetary damages.  So, each Recipient therefore agrees that Discloser shall have the right to apply to a court of competent jurisdiction for an order restraining and enjoining any such further disclosure or misappropriation and for such other equitable relief as Discloser shall deem appropriate. Such right of Discloser is in addition to the remedies otherwise available to Discloser at law or equity.
7. General Provisions

This Agreement is not assignable, except a Party may assign this Agreement to a purchaser of all, or substantially, all of its assets.  This Agreement states the entire agreement between the Parties as to its subject matter. Any modifications to this Agreement must be made in writing and must be signed by an authorized representative of each of the Parties. If any portion of this Agreement is determined to be invalid or unenforceable, the remainder will continue to be in effect. Failure by any Party to enforce any provision of this Agreement will not be deemed a waiver of future enforcement of that or other provision. The Parties do not intend that any agency, joint venture or partnership relationship be created between them by this Agreement. This Agreement may be executed in any number of separate counterparts, each of which shall be deemed to be an original, but which collectively shall constitute one and the same instrument. This Agreement may be executed or delivered by email (PDF) or fax versions.

Recipient warrants that it shall not, without the prior written consent of all of the appropriate governmental or regulatory bodies, transmit directly or indirectly, any Confidential Information, or any immediate product (including processes and services) produced directly by the use of such Confidential Information, to any location to which the transmission is prohibited by any applicable export or import laws or regulations.

Nothing in this Agreement shall obligate the Parties to enter into any business arrangement or agreement with the other Parties, nor be construed as creating a partnership, joint venture, agency or other such relationship between the Parties.

Each Recipient acknowledges that it shall not use the Confidential Information in a manner which would be construed as competitive to Discloser or which would inhibit Discloser from independently pursuing its intended business.  Subject to the foregoing, this Agreement shall neither prevent nor limit Recipient from pursuing independent business goals which are competitive to Discloser.
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